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STATEMENT OF THE CASE
Nature of the Case
James Henry Wenke appeals from the district court’s judgment dismissing with prejudice
his pro se petition for post-conviction relief. He contends the district court abused its discretion
when it denied his motion for appointment of counsel because he alleged facts which showed the
possibility of a valid claim of ineffective assistance of counsel and the district court failed to
apply the proper legal standard.

Statement of Facts and Course of Proceedings
Following a jury trial, Mr. Wenke was convicted in CR-2017-2105 of possession of
marijuana with intent to deliver, and was sentenced as a persistent violator to a unified term of 40
years, with 20 years fixed. (See R., pp.45-46.) The State alleged, among other things, that
Mr. Wenke went to his brother’s marijuana farm in Oregon, and returned to Idaho with a large
quantity of marijuana. See State v. Wenke, 2019 WL 6713403, *1 (Ct. App. Dec. 10, 2019)
(unpublished). Mr. Wenke filed a direct appeal, challenging, among other things, the admission
at trial of Officer Mattson’s video recording of his questioning of Mr. Wenke. See id. at *2-*4.
The Court of Appeals held Mr. Wenke failed to preserve certain challenges to the video on
appeal, based on his counsel’s limited objections to the video at trial. Id. at *3. The Court of
Appeals ultimately affirmed Mr. Wenke’s conviction. Id. at *7.
Mr. Wenke filed a pro se petition for post-conviction relief on April 16, 2020. (R., pp.412.) He alleged his trial counsel refused to read police reports, did not prepare for trial, and was
incompetent. (R., p.5.) More specifically, he alleged he received ineffective assistance of counsel
because when he asked his attorney about conflicting statements in the police reports, his
attorney said he had not had time to read the reports; his attorney failed to inform him that one of
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the convictions which formed the basis of the persistent violator enhancement was not a felony;
and his attorney refused to object to the fact that his family did not have a marijuana farm.
(R., p.6.) Mr. Wenke submitted an affidavit in support of his petition in which he said he suffers
from severe learning disabilities, making it “impossible to put in writing things I wanted to have
my attorney address for my case.” (R., p.10.) Mr. Wenke filed a motion and affidavit in support
of appointment of counsel. (R., pp.13-17, 31.)
The State filed an answer to Mr. Wenke’s pro se petition and a motion for summary
dismissal. (R., pp.33-41.) The State did not discuss any of the evidence at trial and did not attach
any portions of the underlying criminal record to its motion or ask the court to take judicial
notice of anything contained in the record. (See R., pp.33-43, 45 n.2.) The State argued simply
that Mr. Wenke’s allegations were “insufficient to warrant an evidentiary hearing,” and he failed
to allege prejudice. (R., pp.39-40.)
The district court filed a notice of intent to dismiss Mr. Wenke’s petition. (R., pp.44-56.)
Prior to addressing the merits of Mr. Wenke’s claims, the district court denied Mr. Wenke’s
motion for appointment of counsel in a single paragraph. (R., p.48.) The district court stated
simply that “[s]ince there is no right to relief, appointment of counsel is denied at this time.” (Id.)
The district court then discussed, in great detail, the merits of Mr. Wenke’s claims. (R., pp.4955.) The district court took judicial notice of thirteen documents from the underlying criminal
case, including the transcript of the trial. (See R., p.45.) The district court looked at the evidence
presented at trial in light of Mr. Wenke’s claims of ineffective assistance of counsel, and
concluded Mr. Wenke failed to support his claims with admissible evidence and failed to show
prejudice. (R., pp.50-55.)
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The district court gave Mr. Wenke 20 days in which to respond to its notice of intent to
dismiss. (R., p.55.) Mr. Wenke, still unrepresented by counsel in light of the district court’s
denial of his motion, did not file a response to the district court’s notice. (See R., pp.2-3.) The
district court entered judgment dismissing Mr. Wenke’s petition with prejudice, and Mr. Wenke
filed a timely notice of appeal. 1 (R., pp.57-62.)
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The district court subsequently entered an amended judgment, and Mr. Wenke filed an
amended notice of appeal. (R., pp.80-85.)
3

ISSUE
Did the district court abuse its discretion when it denied Mr. Wenke’s motion for appointment of
counsel?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Wenke’s Motion For Appointment
Of Counsel
A.

Introduction
The district court abused its discretion when it denied Mr. Wenke’s motion for

appointment of counsel because Mr. Wenke alleged facts which showed the possibility of a valid
claim of ineffective assistance of counsel and the district court failed to apply the proper legal
standard. The district court recognized Mr. Wenke’s claims were potentially valid, as it evaluated
these claims in great detail in its notice of intent to dismiss, without any prompting from the
State. The district court should have drawn all inferences in Mr. Wenke’s favor, and should have
granted his motion for appointment of counsel under the proper legal standard.

B.

Standard Of Review
“A decision to grant or deny a request for counsel in post-conviction cases is reviewed

for an abuse of discretion.” Shackelford v. State, 160 Idaho 317, 325 (2016). “The standard for
determining whether to appoint counsel for an indigent petitioner in a post-conviction proceeding
is whether the petition alleges facts showing the possibility of a valid claim.” Id. (quotation
marks omitted). In reviewing a trial court’s decision for an abuse of discretion, this Court
considers whether the trial court: “(1) correctly perceived the issue as one of discretion; (2)
acted within the boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by an exercise of
reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018) (citation omitted).
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C.

The District Court Abused Its Discretion When It Denied Mr. Wenke’s Motion For
Appointment Of Counsel Because He Alleged Facts Which Showed The Possibility Of A
Valid Claim Of Ineffective Assistance Of Counsel And The District Court Failed To
Apply The Proper Legal Standard
The Idaho Supreme Court has made it clear that the “decision to appoint counsel and the

decision on the merits of the petition if counsel is appointed are controlled by two different
standards.” Swader v. State, 143 Idaho 651, 655 (2007). The “threshold showing that is
necessary in order to gain appointment of counsel [is] considerably lower than that which is
necessary to avoid summary dismissal of a petition.” Judd v. State, 148 Idaho 22, 24 (Ct. App.
2009). “When considering a motion for appointment of counsel, the trial court must do more
than determine whether the petition alleges a valid claim.” Swader, 143 Idaho at 654. “The court
must also consider whether circumstances prevent the petitioner from making a more thorough
investigation into the facts.” Id.
Here, although the district court purported to address Mr. Wenke’s motion for
appointment of counsel before evaluating the merits of his claims, it did not apply two different
standards to these determinations. The district court said, with respect to Mr. Wenke’s motion for
appointment of counsel, that “[s]ince there is no right to relief, appointment of counsel is denied
at this time.” (Id.) It is clear from this statement that the district court evaluated Mr. Wenke’s
right to relief first, and then concluded, based on the lack of a right to relief, that Mr. Wenke was
not entitled to counsel. This was an abuse of discretion.
It is also clear that the district court did not consider whether circumstances prevented
Mr. Wenke from more thoroughly investigating the facts prior to filing his petition. The Idaho
Supreme Court recognized in Swader that “[a]n indigent defendant who is incarcerated in the
penitentiary would almost certainly be unable to conduct an investigation into facts not already
contained in the court record.” 143 Idaho at 654. This does not mean, however, that the indigent
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defendant’s petition should be dismissed outright. See id. Rather, it means that the district court
should appoint counsel for the indigent defendant, in recognition that the showing necessary to
establish ineffective assistance of counsel “will often require the assistance of someone trained in
the law.” Id. at 655. The district court should have appointed counsel for Mr. Wenke in this case,
in light of the governing rules and especially considering Mr. Wenke’s statement that he suffers
from severe learning disabilities, making it “impossible to put in writing things I wanted to have
my attorney address for my case.” (R., p.10.)
The Idaho Supreme Court explained in Swader that “the trial court should appoint
counsel if the petition alleges facts showing the possibility of a valid claim such that a reasonable
person with adequate means would be willing to retain counsel to conduct a further investigation
into the claim.” Id. Mr. Wenke met that standard in this case. Mr. Wenke alleged he received
ineffective assistance of counsel because his trial counsel refused to read police reports, did not
prepare for trial, and was incompetent. (R., p.5.) More specifically, he alleged he received
ineffective assistance of counsel because when he asked his attorney about conflicting statements
in the police reports, his attorney said he had not had time to read the reports; his attorney failed
to inform him that one of the convictions which formed the basis of the persistent violator
enhancement was not a felony; and his attorney refused to object to the fact that his family did
not have a marijuana farm. (R., p.6.)
The facts alleged by Mr. Wenke are sufficient to show the possibility of a valid claim of
ineffective assistance of counsel, especially in the light of the information contained in the record
of the criminal case, and in light of the Court of Appeals’ opinion affirming Mr. Wenke’s
conviction. The district court acknowledged in its notice of intent to dismiss that Mr. Wenke’s
counsel filed a motion in limine prior to trial to exclude portions of Ms. Hickman’s testimony,
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but “did not make any objections regarding [her] testimony about a family marijuana farm.”
(R., p.53.) The district court recited Ms. Hickman’s testimony regarding the alleged marijuana
farm, and noted that Ms. Hickman testified, without objection, that she drove Mr. Wenke “to the
family farm.” (R., p.54.) The district court concluded Mr. Wenke was not entitled to an
evidentiary hearing on this claim because he “has not discussed on what grounds trial counsel
should have objected,” and failed to allege the outcome of the trial would have been different if
is his attorney had objected. (R., p.54.)
The deficiencies identified by the district court with respect to the family marijuana farm
evidence could easily have been addressed by appointed counsel. Appointed counsel would have
been able to identify, based on the entire record and conversations with Mr. Wenke, the reason
that trial counsel should have objected to testimony regarding a family marijuana farm.
Appointed counsel could also have explained why this evidence affected the outcome of the trial.
The Court of Appeals’ opinion affirming Mr. Wenke’s conviction also lays out an
obvious claim of ineffective assistance of counsel. Mr. Wenke argued in his direct appeal that the
district court should have excluded as irrelevant and misleading the arresting officer’s statement
that over a pound of marijuana was found on Mr. Wenke, and should have excluded as
prejudicial the officer’s on-body video recording of his questioning of Mr. Wenke. See Wenke,
2019 WL 6713493, *3. The Court of Appeals concluded these arguments were not preserved for
appeal because Mr. Wenke did not object on these grounds in the district court. See id. Had the
district court appointed counsel for Mr. Wenke in this case, counsel could have helped
Mr. Wenke more artfully allege why his trial counsel’s performance was deficient in light of the
Court of Appeals’ opinion, and further allege how that deficiency affected the outcome of the
trial.
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In Newman v. State, the Court of Appeals vacated the district court’s order denying the
petitioner’s motion for appointment of counsel because the district court granted the State’s
motion for dismissal and denied Mr. Newman’s request for appointment of counsel
simultaneously in a single order, and “did not expressly consider whether Newman’s petition
was frivolous, as distinguished from merely inadequate to allege all elements or to present prima
facie proof of a claim.” 140 Idaho 491, 494 (Ct. App. 2004). Here, the district court did not
commit the same mistake as the district court in Newman, as the district court here gave
Mr. Wenke 20 days to respond to its notice of intent to dismiss. (See R., p.55.) However, the
district court failed to analyze Mr. Wenke’s motion for appointment of counsel separately from
the merits of his claims, and failed to recognize that the 20-day period was all but meaningless in
light of Mr. Wenke’s pro se status, his incarceration, and the fact of his learning disabilities.2
Where, as here, an incarcerated defendant files a pro se post-conviction petition that is
admittedly lacking in factual support, the district court must address that motion on its merits,
under the proper legal standard, before addressing the substantive issues in the case. Where, as
here, a reasonable person with adequate means would be willing to retain counsel to conduct a
further investigation into possible ineffective assistance of counsel, the court must grant an
indigent petitioner’s motion for appointment of counsel. The district court abused its discretion
in denying Mr. Wenke’s motion for appointment of counsel and its decision should be reversed.

2

Moreover, while the district court took judicial notice of various documents in the underlying
criminal case (without any invitation from the State), the court did not attach these documents to
its notice of intent to dismiss, and they are not otherwise contained in the record. (See R., pp.2-3,
45.) It is thus not clear whether Mr. Wenke had access to these documents during the 20-day
period he ostensibly had to review and respond to the district court’s notice of intent to dismiss.
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CONCLUSION
Mr. Wenke respectfully requests that this Court vacate the judgment dismissing his
petition for post-conviction relief, and remand this case to the district court with instructions to
grant his motion for appointment of counsel.
DATED this 17th day of February, 2021.

/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of February, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

AWR/eas»

10

